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Carlton Fields, P.A
Post O fice Box 150
West Pal m Beach, Florida 33402-0150

STATEMENT OF THE | SSUE

The issue is whether Respondent's tentative decision to
attenpt to negotiate with Intervenor a contract for services as
a construction manager at risk is contrary to statutes, rules,
policies, or the request for qualifications, in violation of
Section 120.57(3)(f), Florida Statutes.

PRELI M NARY STATEMENT

By Formal Witten Protest and Petition for Adm nistrative
Hearing filed April 16, 2002, Petitioner protested Respondent's
selection of Intervenor with which to negotiate a contract for
I ntervenor to serve as Respondent's construction manager at risk
for the construction of the Port Salerno El enentary School and
Jensen Beach Hi gh School .

Petitioner alleged that it and 13 other applicants
subnmtted to Respondent a package in response to a request for
qual i fications issued by Respondent. Using criteria published
in the Guidelines for Selection of Construction Managenent At
Ri sk for Martin County Schools, Respondent's Short List
Commttee selected five applicants, including Petitioner and
I ntervenor, for interviews by the Professional Services

Sel ection Comm ttee.



Petitioner alleged that, followi ng interviews, the
Pr of essi onal Services Selection Conmttee ranked the five
applicants, namng Petitioner as the top-ranked applicant and
| ntervenor as the second-ranked applicant.

Petitioner alleged that applicable |aw, including the
docunents constituting the request for qualifications, required
Respondent to commence negotiations wth Petitioner. I|nstead,
Petitioner alleged that the Martin County School Board required
Petitioner, Intervenor, and the third-ranked applicant to nake
presentations, so that the School Board could select the
appl i cant wi th whom Respondent woul d commence negoti ati ons.

Petitioner alleged that the School Board voted upon the
applicants imedi ately after the third presentation and, using
unknown criteria and point values, declared that, under a system
i n which each School Board nenber ranked each of the applicants,
the vote was a tie because Petitioner had two first-place votes
and three second-place votes and Intervenor had three
first-place votes, one second-place vote, and one third-place
vote. School Board chair David Anderson then allegedly
announced that he would break the tie by selecting |Intervenor
because it had three first-place votes.

Petitioner alleged that Respondent's sel ection of
| ntervenor was arbitrary, capricious, fraudul ent,

anti -conpetitive, and unreasonable; violated Section 287. 055,



Florida Statutes, administrative rules and Respondent's
gui delines; and constituted unfair dealing.

At the hearing, Petitioner called four wtnesses and
offered into evidence 30 exhibits: Petitioner Exhibits 1-30.
Respondent called no witnesses and offered into evidence no
exhibits. Intervenor called one witness and offered into
evi dence four exhibits: Intervenor Exhibits 1-4. Al exhibits
were admtted.

The court reporter filed the Transcript on May 22, 2002.
The parties filed their Proposed Recommended Orders on June 5,
2002.

FI NDI NGS OF FACT

1. In 2001, Respondent began to investigate various
options for the construction of Jensen Beach Hi gh School and
reconstruction of Port Salerno El ementary School. The recent,
sudden departure of Respondent's Director of Facilities and
several of his enployees |eft Respondent with few enpl oyees
sufficiently experienced to deal with a general contractor
constructing substantial projects, such as the construction of
t hese two school s.

2. Respondent thus considered the use of a construction
manager and construction manager at risk (CMAR) contract. Under
t hese types of contracts, Respondent would hire a construction

manager to serve as its representative in entering into



contracts with subcontractors and suppliers. Al though not
relevant to this case, the CVAR contract inposes upon the
construction manager greater risks for increased construction
cost s.

3. Initially, Superintendent WIcox and School Board
Attorney Griffin investigated the CMAR form of contract. After
t hey had decided to reconmmend the use of a CMAR, on January 14,
2002, Respondent hired Rodger Osborne as the new Director of
Facilities, and M. Gsborne assunmed fromthemthe primry
responsibility for investigating and later inplenmenting the CVAR
procurenment in this case.

4. |Imediately prior to his enploynment with Respondent,

M . Osborne had been the Director of Mintenance and Operations
for the Charlotte County School District. In this capacity,

M . Gsborne managed construction, mai ntenance, and operations
for the school district. Anmong his duties was the procurenent
of construction contracts. The Charlotte County School District
has used the CMAR form of contract seven or eight tines.
Managi ng the process, M. Osborne borrowed provisions and
procedures from various sources, including state statutes and
provi sions used by Sarasota County.

5. Four days after M. Osborne began enpl oynment with
Respondent, M. Giffin submtted a nmenorandumto the Martin

County School Board in which he recommended that it approve the



use of a CMAR for the construction of Jensen Beach Hi gh School
and Port Salerno Elenentary School. Eight days after

M . Osborne began enploynent with Respondent, the Martin County
School Board approved M. Giffin's recommendati on and

aut hori zed Respondent to advertise for applicants to serve as
the CMAR for these projects.

6. M. Gsborne's first task as Director of Facilities was
to prepare the | egal advertisenent. On January 28, 2002--two
weeks after M. Osborne had started working for Respondent--a
| ocal newspaper published the first of three |egal
advertisenments for submttals frominterested parties. The
adverti senent states:

MARTI N COUNTY PUBLI C SCHOOLS will select a
qual i fied Construction Manager at Ri sk under
t he Consultants' Conpetitive Negotiation Act
to provide preconstruction and construction
services for the Port Salerno El ementary
Repl acenent School and Jensen Beach Hi gh
School. The School District will award both
projects to a single Construction Manager at
Ri sk.

Firms interested in being considered are
requested to submt a letter of interest,
resunes of key personnel who woul d be used
on the project, proof of professional
liability insurability as required by Martin
County Public Schools and a copy of Florida
Regi stration Certification. Each applicant
must submt a conpl eted Professional
Qualification Supplenment (PQ). Copies of
the PQS Format and project information are
avai l abl e through the Facilities Departnment
by calling [tel ephone nunber omtted]. All
data nust be current as of date of



subm ssion and received no later than 4 P.M
February 15, 2002.

Subm ssions to be received by:

Director of Facilities
Martin County Public Schools
500 East Ccean

Stuart, Fl. 34994

Anticipated award date is, March 19, 2002,
with work to begin inmediately.

Esti mated construction cost of $43, 500, 000.

I n accordance with School Board Rul e
6Gx43-8. 01, the Professional Services
Selection Committee will rank the top three
(3) firnms and submt the ranking of firms to
t he Superintendent and School Board.

MARTI N COUNTY PUBLI C SCHOOLS
Dr. Sara W1 cox, Superintendent

7. Fifteen potential applicants tinmely submtted responses
to the advertisement. M. Gsborne supplied each of these
applicants a package consisting of another copy of the
advertisenment and "CQuidelines for Selection of Construction
Manager at Risk for Martin County School s" (Guidelines).

8. The Guidelines state:

Complete all itens of the Professiona
Qualifications Statenment (PQS) for
Constructi on Manager at Ri sk.

Submt not |ess than three copies of the PQS
al ong with any supporting information to

Director of Facilities, Martin County Public
School s, 500 East QOcean, Stuart, Fl 34994.



SHORT LI ST

Wt hin approximately seven (7) days after

t he subm ssion date of 4 P.M February 15,
2002, for the purpose of reducing the nunber
of applicants qualifying for interviews to
no nore than six (6), a short list commttee
will be formed. The Short List Conmmittee
wi Il include one School Board Menber, one
Superi ntendent's desi gnee, one
representative from Qperation Services, one
Program Staff Menber, the Director of
Facilities and Supervisor of Construction.
The Director of Facilities will serve as
chai r per son

The following criteria and point values wl|
be used to determ ne a nunber rating for
each applicant:

1. Letter of Interest 0 points
2. [PQS] 0 points
3. Certified Mnority Business 5 points
4. Location 1-5 points
5. Current Wrk Load 0- 10 points
6. Capability 0- 10 points
7. Professional Acconplishnments 0-10 points

Up to six (6) firms with the hi ghest
rankings will be interviewed by the

Pr of essi onal Services Sel ecti on (Ranki ng)
Conmi tt ee.

9. The package supplied to potential applicants contained
bl ank scoring sheets with specific points assigned to different
factual scenarios. The package al so contained a fact sheet
descri bing each of the schools to be constructed and a set of

forns seeking specific information; the forns were part of the

Prof essional Qualification Statenent for Construction Manager At

R sk (PQS).



10.

11.

PQS Par agraph E states:

RELATED EXPERI ENCE

List the three (3) projects in the last five
(5) years for which your firm has

provi ded/is providing construction
managenment and/ or general contracting
services which are nost simlar in scope to
this project. In determ ning which projects
are nore related, consider: related size
and conpl exity; how many nenbers of the
proposed team worked on the |listed project;
and how recently the project was conpl et ed.
List the projects in priority order, with
the nost related project listed first.

The PQS form provides one box that asks for specific

i nformati on about the three listed projects, such as the size,

type of construction, and construction cost. The PQS form

suppl i es another box for a "detailed description of projects.”

PQS Par agraph F requires the disclosure, for each of the three

proj ect s,

t he owner budget, final budget, schedul e status, and

impact of firmon the final results.

12.

13.

PQS Par agraph G states:

PROPOSED TEAM

Descri be your proposed organi zation
structure for this programindicating key
personnel and their relationship to this
project and other team nenbers. G ve brief
resunmes of key persons to be assigned to the
program

The PQS form provides one box for office staff and one

box for onsite staff. Each box asks for specific information

about the |listed key personnel, such as the percentage of tine

they will

be assigned fulltine to the subject projects; their



experience in terns of "types of projects, size of projects,
[and] project responsibilities"; and "other experience and
qualifications relevant to this project.”

14. Mentioned in the |egal advertisenent, although not
i ncluded in the package, Respondent's Rule 6Gx43-8.01 provides:

FACI LI TI ES AND OPERATI ONS

6Gx43-8.01 Professional Services

1. Professional Service Contracts between
t he Board and architects, engi neers and
surveyors shall follow the follow ng
procedures if the basic construction cost
for the project is estimated to be greater
than $120,000 or if the fee for professiona
service for planning or study is estinmated
to exceed $8,500 (except valid energencies
so certified by the Superintendent of
School s) :

a. Publicly announce each project
i ndi cati ng:
i general project description
. how i nterested parties can apply
b. Certify firms or individuals w shing
to provide professional services while
consi deri ng:
. General Services Adm nistration
Forms 254 and 255.
i Past perfornmance
iii. WIIlingness to neet requirenments
of :
(1) tine
(2) budget
(3) availability--planning--
construction
(4) ability to furnish required

service

V. Firms workload in relation to
j ob under construction.

V. Vol une of work previously

awarded to the firm

10



c. A conmttee, conprised of the
Superint endent of School s and/ or hi s/ her
desi gnee, appropriate staff nmenbers, and an
annual | y appoi nted School Board Menbers
[sic] shall recommend to the School Board a
m ni mum of three (3) "certified" firnms or
i ndi vi dual s which shall be recommended in
order of preference 1, 2, and 3, with the
obj ect of effecting an equitable
di stribution of contracts, providing the
sel ection of the nost highly qualified firm
is not violated.

d. The School Board, or its designee,
shal | negotiate a contract with the nost
qualified firmfor professional services at
conpensati on which the School Board, or its
desi gnee, determnes if fair, conpetitive,
and reasonable. In making such
determi nation, a detailed analysis of the
cost of professional services shall be
conducted in addition to considering the
scope and conplexity of the services
required for the project.

Shoul d the School Board, or its designee, be
unable to negotiate a satisfactory contract
with the firmconsidered to be the nost
qualified at a price the School Board, or
its designee, determnes to be fair,
conpetitive and reasonabl e, negotiation with
that firmshall be formally term nated.
Negoti ations shall then be undertaken with

t he second nost qualified firm Failing
accord with the second nost qualified firm
negoti ations shall be undertaken with the
third nost qualified firm

| f unable to negotiate with any of the
selected firns, three nore firns shall be
selected in the order of preference and
negotiations will be continued until an
agreenment is reached.

1. For professional services when the basic
construction cost for the project is
estimated to be |l ess than $120, 000 or
pl anni ng or study fees estimated to be | ess

11



t han $8, 500, the procedure shall be as
fol | ows:

Foll ow steps B, C, and D outlined under
preceding 1 for purpose of selecting the
agency best to acconplish the project.

2. The use of a continuing contract nmay be
approved provided the foll ow ng provisions
are met. A continuing contract is for

prof essi onal services for projects in which
construction costs do not exceed $500, 000;
or for study activity, the fee for which
prof essi onal service does not exceed

$25, 000; or for work of a specified nature
as outlined in the contract required by the
School Board, or its designee. The contract
requires no time limtation but shal
provide a term nation clause.

Footnote: All professional firnms are
encourage [sic] to submt their statements
of qualifications and performance data using
Govt. Service Adm Forns 254 and 255. The

subm ssion wll be valid for one year
beginning July 1. A remnder for this
purpose will be made in the formof an

annual public announcenent.

15. Superintendent WI cox selected a Short List Commttee,
whose task was to score the submttals and, based on these
scores, select the five applicants that woul d make presentations
to the Professional Services Selection Conmttee. The Short
List Conmttee conprised M. Osborne, chair; Bob Sanborn
Supervi sor of Operations; Darrel MIler, Director of Educational
Technol ogy; Dr. David Anderson, School Board chair; Tracey
MIller, principal of Port Salerno Elenentary School; and John

Di | worth, Supervisor of Construction.

12



16. The Short List Committee net on February 21, 2002.

After examning the submttals of the applicants in response to

t he Qui del i nes,

each applicant.

The hi ghest-ranki ng applicant

points. Intervenor was ranked third with 160 points,

Petitioner was ranked fourth with 158 points.

The Short Li st

the Short List Commttee scored the submttal

recei ved 185

and

of

Committee selected five applicants to nake presentations to the

Pr of essi ona

Services Selection Committee.

17. By letter dated February 22, 2002, M. Gsborne

suppl i ed each of the five short-listed applicants with a

docunent entitled,
Manager At Ri sk™ (Selection Criteria).

states that the Professiona

"I ntervi ew and Sel ection for

Construction

The Selection Criteria

Services Selection Commttee wll

use the following criteria to "reduc[e] the nunber of qualified

applicants to three . . .":

N =

Letter of Interest

Prof essional Qualification
Suppl ement forns

Certified mnority business
Locati on

Current work | oad

Capability

Pr of essi onal acconplishnents
Schedul e & budget

Approach and net hods
Under st andi ng of proj ect
Previ ous work for MCSD
Progressi ve use of technol ogy
Warranty period

Construction adm nistration

13
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poi
poi
poi
poi
poi
poi
poi
poi
poi
poi
poi
poi
poi

nts

nts
nts
nts
nts
nts
nts
nts
nts
nts
nts
nts
nts
nts



18. The Selection Criteria states: "The Professional
Services Selection Commttee will present to the Superintendent
for approval and presentation to the Board a ranked list of the
top three qualifying firnms." Separate pages of the Sel ection
Criteria detail the scoring guidelines for each of the scored
criteria. For exanple, the Selection Criteria states under
Prof essional Services Evaluation: "Current and past records of
t hose projects successfully conpleted which are simlar in scope
to project(s) under consideration. References |isted and check
[sic]. Review PQS form"™ Ratings of 9 and 10 are for
"extrenely qualified for project”; ratings of 7 and 8 are for
"very qualified for project”; ratings of 5 and 6 are for
"qual ified--experienced with project type"; ratings of 2, 3, and
4 are for "not very qualified--questionable abilities for
project”; and ratings of O and 1 are for "unqualified--no
experience with project type."

19. After sending the February 22 letter, M. GOsborne
call ed each of the applicants to confirmthat each had received
the letter. During these conversations, M. Gsborne inforned
each applicant that only the applicant ranked first by the
Pr of essi onal Services Selection Conmttee woul d nmake a
presentation to the School Board. As M. GOsborne understood the
sel ection process, the Board woul d have the final decision

whet her to accept the top-ranked applicant. |If it did so, the

14



School Board would then try to negotiate a CMAR contract with
the top-ranked applicant. |If the parties could not reach an
agreenent, the School Board could then try to negotiate a
contract with the applicant ranked second by the Professional
Services Selection Commttee.

20. Superintendent WIlcox, with M. Osborne's assistance,
sel ected the Professional Services Selection Conmttee. The
Prof essi onal Services Sel ection Conmittee conprised Leighton
O Connor, Executive Director of QOperations Services and
i mredi at e supervi sor of M. Osborne; Hank Sal zl er, Assistant
Superi ntendent and desi gnee of Superintendent W] cox;

Ms. Mller; M. Dilworth; Dr. Anderson; and M. Osborne.

21. On March 5, 2002, M. Gsborne infornmed the nenbers of
t he Professional Services Selection Conmttee that they woul d
rank the applicants and t he top-ranked applicant woul d make a
presentation to the School Board. No nenber of the conmmittee
voi ced an objection to the process.

22. After M. Osborne had addressed the Professiona
Services Selection Commttee, the representatives of the five
short-listed applicants nade their presentations. Based on
these presentations and the earlier submttals, the Professiona
Services Selection Commttee, on March 5, 2002, ranked
Petitioner first with 513 points and Intervenor second with 487

poi nts.

15



23. Imediately after the nmeeting of the Professiona
Services Selection Conmttee, Assistant Superintendent Salzler
visited Superintendent WIlcox and told her that M. Gsborne had
told the commttee nenbers that only the top-ranked applicant
woul d make a presentation to the School Board. For professional
services contracts, the top three-ranked applicants customarily
made presentations to the Board, which would then select the
applicant that the Board felt was nost qualified.

Superi ntendent WI cox had thought that the sane process woul d
apply to the selection of the applicant with which to negotiate
t he CMAR contract.

24. Superintendent WIlcox imediately visited M. Gsborne
and informed himthat the School Board would want the top three
applicants to nake presentations. M. Gsborne replied that he
had told the applicants that only the top-ranked applicant woul d
nmake a presentation to the Board. Superintendent WIlcox told
himto tel ephone the top three applicants and tell themthat al
of them woul d be making presentations to the Board, so that the
Board could make the final ranking. Later the sanme day,

M. Osborne tel ephoned the top three applicants and i nforned
t hem of the new procedure.

25. Dr. Anderson had had to | eave the neeting of the

Prof essi onal Services Selection Conmttee before it was

finished, so, later the sane day, he tel ephoned M. O Connor to

16



learn the results of the voting. M. O Connor infornmed
Dr. Anderson of the three top-ranked applicants and expressed
his opinion that the key criteri on was not the general ranking
that resulted fromthe guidelines and criteria that M. GOsborne
had devel oped, but the quality of the personnel who woul d nanage
t he actual construction. Acknow edging that the School Board
woul d not have adequate tine to view the applicants'
presentations and evaluate their submttals, M. O Connor asked
Dr. Anderson if M. O Connor should undertake an anal ysis for
use by the School Board. Dr. Anderson agreed that such an
anal ysis woul d be hel pful and asked himto prepare one.

26. M. O Connor prepared a 24-page docunent entitled
"Construction Manger [sic] at R sk Finalist Conparisons”
(O Connor Finalist Conparisons). M. O Connor provided the
O Connor Finalist Comparisons to each School Board nenber prior
to the March 19 neeti ng.

28. The O Connor Finalist Conparisons introduces a new
el enent to the procurenment criteria--cost. The docunent advises
t he School Board nenbers that the "nunber of team nenbers and
percentage of tine devoted to the project may inpact the cost of
services." The docunment also relates, in an unspecified manner,
"pre-construction services" to "cost saving alternative."

29. The O Connor Finalist Conparisons enphasi zes sone

publ i shed selection criteria at the expense of others--wthout

17



regard to their relative point value. Admttedly reflecting
only M. O Connor's opinion, the O Connor Finalist Conparisons
states that the "key consideration [sic] for this project” are

"pre-construction services," "onsite construction service," and
"experiences of assigned project staff." The docunent adds:
"Qur architect indicated that the Project Superintendent was the
nost i nportant team nenber."

30. The O Connor Finalist Conparisons analyzes the
proposals of the three applicants in terns of two criteria--
"credential s" and experience of selected nenbers of the onsite
project teamin school construction.

31. The enphasis upon school--construction experience al so
reflects M. O Connor's opinion--this tine clearly wthout the
smal | est support in the Guidelines or Selection Criteria, which
ask for experience of simlar scope, not nerely
school - constructi on experi ence.

32. For Intervenor and Petitioner, the O Connor Finalist
Conpari sons conpares two enpl oyees per job site. For the high
school, Intervenor's two enpl oyees have handl ed si x school -
construction projects, and their credentials consist of one
bachelor's of arts degree in business adm nistration. For the
el ementary school, Intervenor's two enpl oyees have handled 12
school - construction projects, and their credentials consist of

one of them hol ding a bachelor's of science degree and nmaster's
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degree in civil engineering. For the high school, Petitioner's
two enpl oyees have handl ed one school, and their credentials
consi st of one bachelor's of science degree in business

adm nistration. For the elenentary school, Petitioner's two
enpl oyees have handl ed 11 school - construction projects, and
their credentials consist of no four-year degrees.

33. In this part of his analysis, M. O Connor does not
di sclose his rationale for excluding fromhis analysis other key
t eam nenbers assi gned 100 percent to the school projects, such
as the two assistant project superintendents for the Jensen
Beach Hi gh School project. These two persons have handl ed a
total of seven school-construction projects. Interestingly,

M. O Connor included a third nmenber of the third applicant's
hi gh-school team and this person was an assi stant
superi nt endent.

34. M. O Connor fails to explain why he omtted anal ysis
of project engineers assigned fulltine to the sites. Fromhis
charts, Intervenor did not assign such a person to either site,
Petitioner assigned one to the elenentary school and two to the
hi gh school, and the third applicant assigned one to each site.
Petitioner's project engi neer for the elenentary school has
handl ed two school -construction projects, and the sol e person
identified by nane as a project engi neer for the high school has

handl ed one school -constructi on project.
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35. Again wthout explanation, M. O Connor identifies
Petitioner's project manager for the high school as soneone
ot her than the person whom Petitioner naned in its proposal
The person identified by M. O Connor has handl ed only one
school -construction project. Although it is possible that
Petitioner had had to change assi gned personnel in the nonth
since it first nanmed its anticipated key personnel, nothing in
the record indicates that such a change in personnel actually
t ook pl ace.

36. Sonetinme after March 5, Superintendent W/ cox,
Dr. Anderson, and M. Gsborne infornmed each of the top three
applicants that each of them would make a 20-m nute presentation
to the School Board and that the Board woul d use the Sel ection
Criteria for ranking the applicants.

37. On March 19, 2002, at a regularly schedul ed Schoo
Board neeting, each of the top three applicants nade its
20-m nute presentation, interrupted by few, if any, questions
from Board nenbers. Petitioner's presentation covered the 14
criteria stated in the Selection Criteria.

38. Petitioner conplains that its presentation occurred at
the end of the evening, long after the presentations of
I ntervenor and the third applicant, but this occurrence did not
confer conpetitive advantage or di sadvantage. Equally w thout

meaning i s the contention of Respondent and |ntervenor that
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Petitioner never objected to any change in the procurenent
criteria. Nothing in the record suggests that Petitioner was
ever aware, prior to the March 19 neeting, of the O Connor
Finalist Conparisons. Nothing in the record suggests that
Respondent gave Petitioner a point of entry to challenge the
changes that Respondent made during the course of this

procur enent .

39. At no time during the March 19 neeting did anyone
present the School Board with the rankings of the Professional
Services Selection Commttee. At no time during the March 19
nmeeti ng did anyone nove that the School Board try to negotiate a
contract with Petitioner. At the end of the neeting, wthout
any public discussion, each School Board nenber voted his or her
first, second, and third preference.

40. Intervenor received three first-place votes, one
second- pl ace vote, and one third-place vote. Petitioner
received two first-place votes and three second-pl ace votes.

Dr. Anderson, who ranked Intervenor first, announced that the
vote was a tie, but that Intervenor should be declared the

W nner because it received nore first-place votes. |In response,
anot her Board nenber noved to rank Intervenor first, Petitioner
second, and the third applicant third and authorize Respondent
to commence negotiations with Intervenor. The School Board

unani nously passed the notion.
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41. The procurenent docunents are unanbi guous, although
they are | ess then conprehensive in their treatnment of the
procurenent procedure. Rule 6Gx43-8.01.c provides that a
commttee shall recomrend, in order of preference, three
applicants to the School Board, which shall negotiate a contract
with the nost "qualified" applicant. The |egal adverti senent
states only that the Professional Services Selection Commttee
shall rank the top three applicants and submt themto the
Superi ntendent and School Board. The Selection Criteria states
that the Professional Services Selection Comrittee will present
to the Superintendent for approval and presentation to the
School Board a ranked list of the top three "qualifying"
applicants.

42. Citing past practices--although none invol ves the
procurenment of a CMAR -Intervenor and Respondent contend that
t he School Board was authorized to re-rank the applicants and
begi n negotiations with any of the three applicants submtted to
the Board. Citing the reference in the Selection Criteria that
t he Professional Services Selection Commttee ranks the top
three "qualifying" applicants and the | anguage in the other
docunents requiring the School Board to negotiate first with the
nmost "qualified" applicant, Petitioner contends that the Board
has no right to change the ranking of the Professional Services

Selection Commttee, but nust deal first with the top-ranked
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applicant. Due to the interpretation of M. Gsborne,
Respondent's interpretation of its rules and procurenent
docunents is clearly erroneous and arbitrary.

43. Until the tel ephone calls fromM. Gsborne to the
applicants on March 5 after Superintendent WIlcox told
M. OGsborne that all three top-ranked applicants woul d nake
presentations to the Board, the applicants perceived correctly
that M. Osborne was in charge of inplenenting the procedures
for this procurenment. And, fromthe start through his neeting
wi th Superintendent WIlcox on March 5, M. Gsborne consistently
understood that the Professional Services Selection Commttee
woul d rank the top three applicants, and a committee nenber or
t he Superintendent would present to the School Board only the
t op-ranked applicant, which would then nake a presentation to
the Board. As M. Gsborne envisioned the process, the Board
could reject the top-ranked applicant and proceed to the second-
ranked applicant, although this was unlikely, but the Board
could not re-rank the top three applicants, w thout ever
formally rejecting the applicant ranked first by the
Prof essi onal Services Selection Commttee.

44, M. GCsborne consistently conmunicated his
under st andi ng of the procurenent process to the applicants.
M . Osborne's understandi ng of the procurenent process is the

correct interpretation of the procurenent docunents. Anong
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ot her things, M. Gsborne's interpretation of the procurenent
docunents | ends neaning to the task of the Professional Services
Sel ection Commttee in ranking the top three applicants. Under
Respondent's interpretation, the Professional Services Sel ection
Commttee perforns a useless act when, in addition to nam ng the
top three applicants, it ranks them Respondent's departure
fromthis procedure at the nonent of decision clearly violates

t he standards governing this procurenent.

45, Exacerbating the situation is the O Connor Finali st
Conparisons. This docunent distorts the Selection Criteria by
omtting many criteria, reassigning weights anong ot her
criteria, and adding two criteria--cost and school -construction
experience. This docunent distorts Petitioner's qualifications
by its arbitrary selection of personnel for conparison purposes.

46. Presumably, Respondent and Intervenor resist the
i nference that the O Connor Finalist Conparisons influenced any
of the School Board nenbers. The admi nistrative |aw judge
infers that the docunent influenced one or nore nenbers; given
the cl ose outcone of the vote, the adm nistrative | aw judge
infers that the docunent was a material factor in the selection
of Intervenor. These inferences are supported by nunerous
facts, including the follow ng. The School Board chair,

Dr. Anderson, endorsed the preparation of the docunent.

Dr. Anderson preferred Intervenor over Petitioner. The O Connor
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Fi nal i st Conpari sons appears to be the only docunent presented
to School Board nenbers that was not part of the fornmal
procurenent process. The School Board nenbers did not
extensively discuss at the neeting the nerits of the three
applicants before voting. Petitioner tried to elicit testinony
fromthe School Board nenbers, but at Respondent's request, the
adm nistrative |law judge entered a prehearing order denying
Petitioner the opportunity to conpel testinony fromany of them
except Dr. Anderson, who had served on the Professional Services
Sel ection Conmttee. The inference of materiality is eased by
t he magnitude of the distortions contained in the O Connor
Finalist Conparisons as to the Selection Criteria and
Petitioner's qualifications and the cl oseness of the Board vote;
t he extensive distortion contained in the O Connor Finalist
Conparisons neans that it was material if it had even the
slightest influence on one of the School Board nenbers.

47. Under these facts, Petitioner proved that Respondent's
sel ection of Intervenor was contrary to Respondent's rul e,
Respondent's policies (as stated by M. Gsborne), and the other
procurenent docunents. Under these facts, Petitioner proved
that the deviations from Respondent's rule, Respondent's
policies, and the other procurenent docunents rendered the
sel ection of Intervenor clearly erroneous, contrary to

conpetition, and arbitrary.
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48. As a renedy, Petitioner contends that Respondent
shoul d commence negotiations with Petitioner. However, by the
ti me Respondent issues a final order, six nonths wll have
passed since each applicant submtted a proposal. The ability
of applicants to neet various criteria, such as the availability
of key personnel, may have changed dramatically.

49. Also, contrary to Petitioner's contention, this
procurenent is not fundamentally flawed due to bad faith or
favoritism The change in procurenent procedures was
i ndi sputably due to an innocent, nutual m stake anong
Respondent's enpl oyees. The newly hired M. Osborne intended to
handl e the procurenent his way, and Dr. Anderson, Superintendent
Wl cox, and District staff intended M. Gsborne to handle the
procurenent their way. Nothing in the record suggests that the
O Connor Finalist Conparisons is anything nore than
M. O Connor, as M. Gsborne's supervisor, injecting hinself
into a process that was not going as snmoothly as M. O Connor
woul d have |iked. Relying on the advice of an architect,

M. O Connor belatedly rewote the procurenent criteria to
enphasi ze school -constructi on experience and cost; it is easy to
i ndul ge the presunption that M. O Connor was notivated by a
desire to hel p Respondent, not an applicant. Absent other
evidence in the record, M. O Connor's distortion of

Petitioner's qualifications, which was not of the sanme nagnitude
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as his distortion of the procurenment criteria thensel ves, nay
presumably be attributed to haste or carel essness, rather than
favoritismtoward Intervenor

CONCLUSI ONS OF LAW

50. The Division of Admnistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1) and
(3), Florida Statutes. (Al references to Sections are to
Florida Statutes.)

51. Section 120.57(3)(f) provides:

. the burden of proof shall rest with
the party protesting the proposed agency
action. In a conpetitive-procurenent
protest, other than a rejection of all bids,
the adm nistrative | aw judge shall conduct a
de novo proceedi ng to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-
protest proceedi ng contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
judge shall be whether the agency's intended
action is illegal, arbitrary, dishonest, or
f raudul ent .

52. Section 120.57(3)(f) thus identifies the ultimte
issue in an award case as whether the proposed agency action is
contrary to statutes, rules, policies, or the specifications.

The sane statutory provision identifies the standard of proof as
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whet her the proposed agency action is clearly erroneous,
contrary to conpetition, arbitrary, or capricious (Clearly
Erroneous St andard).

53. Typically, a standard of proof governs the
determi nation of the basic facts that underlie the determ nation
of the ultimate facts, and the determ nation of the ultimte
facts underlies the determ nation of the | egal issues. However,
Section 120.57(3)(f) applies the Clearly Erroneous Standard only
to the proposed agency action, such as whether the proposed
award is contrary to statutes, rules, policies, or the
specifications. The statutes are not silent as to the standard
of proof for other purposes. Section 120.57(3)(f) provides that
an award case is to be de novo. Section 120.57(1)(j) provides
that the preponderance standard governs the determ nation of the
basic facts, such statenents nmade by an agency's representative.

54. There are also ultimte questions of fact to which the
Clearly Erroneous Standard applies. Utimte questions of
fact --express and inplied--link the basic facts to the final
| egal concl usion, which is whether the proposed decision to
award is contrary to statutes, rules, policies, or the
specifications. In sone cases, the question arises whether a
deviation in a bid or proposal is a material variance or a m nor
irregularity or whether a bid or proposal is responsive. These

are ultimte questions of fact, and the Cearly Erroneous
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Standard requires the admnistrative |aw judge to defer to these
policy-influenced determ nations.

55. The O early Erroneous Standard al so applies to
subordi nate questions of |aw and m xed questions of fact and
| aw, such as interpretations of an agency rule or
specifications, and questions of fact requiring the application
of technical expertise, such as whether a specific product or
service qualitatively conplies with the specifications.

56. This approach is consistent with State Contracting and

Engi neeri ng Corporation v. Departnent of Transportation, 709

So. 2d 607 (Fla. 1st DCA 1998). In State Contracting, the court

affirnmed the agency's final order that rejected the
recommendation of the admnistrative |aw judge to reject a bid
on the ground that it was nonresponsive. The bid included the
requi red di sadvant aged busi ness enterprise form but, after
hearing, the administrative |aw judge determ ned t hat the bidder
could not neet the required | evel of participation by

di sadvant aged busi ness enterprises. The agency believed that
responsi veness demanded only that the formbe facially
sufficient and conpliance would be a matter of enforcenent.

Rej ecting the reconmendati on of the adm nistrative |aw judge,

t he agency reasoned that the admnistrative | aw judge had fail ed
to determ ne that the agency's interpretation of its rule was

clearly erroneous.
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57. In affirmng the agency's final order, the State

Contracting court quoted the provisions of Section 120.57(3)(f)

for evaluating the proposed agency action against the four
criteria of contrary to statutes, rules, policies, and the
specifications and against the Clearly Erroneous Standard.
Addr essi ng the neaning of a de novo hearing in an award case,
the court stated, at page 609:

In this context, the phrase "de novo

hearing" is used to describe a form of

intra-agency review. The [adm nistrative

| aw judge] may receive evidence, as with any

formal hearing under section 120.57(1), but

t he object of the proceeding is to evaluate

t he action taken by the agency.

58. Significantly, the State Contracting court did not

apply the Cearly Erroneous Standard nerely to the agency
decision to award. The court concluded that the agency's
interpretation of one of its rules and determ nation that the
bid was responsive were not "clearly erroneous."

59. In the subject case, then, the preponderance standard
applies to all basic facts and the Clearly Erroneous Standard
applies to the ultimate questions of fact, m xed questions of
fact and | aw, subordi nate questions of |aw, and questions of
fact involving agency expertise. Based on the resulting
findings, the conclusions of |aw determ ne whet her the proposed

agency decision to award the contract to Intervenor is
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consistent with statutes, rules, policies, and the
speci fi cati ons.

60. Petitioner has proved by the Cearly Erroneous
Standard that Respondent's decision to negotiate first with
I ntervenor is inconsistent with applicable rules, policies, or
t he specifications.

RECOMIVENDATI ON

It is

RECOMVENDED t hat the Martin County School Board enter a
final order setting aside the proposed decision to enter into
negotiations with Intervenor to provide services as a
construction manager at risk in the construction of the Jensen
Beach H gh School and Port Sal erno El enmentary Repl acenent School
and restart the procurenent process, if Respondent still seeks
to proceed with these projects under this construction nethod

t hrough a conpetitive procurenent.
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DONE AND ENTERED t his 28th day of June, 2002, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of June, 2002.

COPI ES FURNI SHED

Dr. Sara W1 cox, Superintendent
Martin County School Board

500 East COcean Boul evard
Stuart, Florida 34994-2578

Honorabl e Charlie Cri st
Conmi ssi oner of Education

Depart ment of Educati on

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

Gary M Dunkel, Esquire

Susan Fl ei schner Kornspan, Esquire

G eenburg Traurig, P.A

777 South Flagler Drive, Suite 300 East
West Pal m Beach, Florida 33401

Douglas G Giffin, Esquire
School Board of Martin County
500 East COcean Boul evard
Stuart, Florida 34994
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Joseph lanno, Jr., Esquire

M chael Wnston, Esquire

Carlton Fields, P.A

Post O fice Box 150

West Pal m Beach, Florida 33402-0150

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
will issue the final order in this case.

33



